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Measure Twice, Cut Once
Electricity and Health Care Regulation in Virginia
Strong negative experiences with 

electricity deregulation in other 
states, including soaring electric bills 
and rolling service interruptions, led 
the 2007 Virginia General Assembly 
to commit significant time and effort 
to addressing the Commonwealth’s 
own state of electricity deregulation. 
Consumer advocates, industry 
representatives and policy makers alike 
agreed that the deregulation plan of 
the late 1990s had failed to lower costs 
and that without dramatic changes 
Virginians, too, could face skyrocketing 
electric bills. The General Assembly 
took prudent action to avoid this 
consequence.

As policy makers consider deregulating 
health care services in Virginia, the 
lessons of electricity deregulation should 
color their deliberations. Thorough 
planning and consumer protection are 
critical in deregulating important areas 
of citizens’ lives. Any deregulation must 
be accomplished responsibly or not at 
all. 

Electricity Deregulation: 
All the Rage

Late in the last decade, numerous 
states experimented with changes in 
electric industry oversight in the hope of 
lowering the costs of power. California, 
for example, deregulated electric utilities 
in 1996, becoming the first state to do 
so. The California legislature expected, 
when not one member cast a vote 
against electricity deregulation, that a 
freer market for power would lower 
prices and improve service quality – a 
reasonable prospect given the way that 
ideal markets function. Unfortunately, 

real life is seldom as simple as the 
theoretical. 

California failed to ensure there would 
be an adequate power supply before 
deregulating. Between the summers of 
1999 and 2000, electricity bills in that 
state doubled. Random geographic 
areas lost power temporarily – during 
the hottest months of the year. Orange 
County utilities asked schools to 
cancel classes. State officials pled with 
companies and government agencies 
to cut back work to prevent the entire 
power grid from crashing.

It sounds unbelievable, but it really 
happened. Poorly executed economic 
theory collided with reality, and reality 
thrashed the citizens of California.

More recently, to our north, Maryland 
and Delaware experienced massive 
price increases as their initial statutory 
caps on deregulated electricity rates 
expired and power prices went through 
the roof and into the stratosphere. 
Virginia’s legislators looked at these 
experiences 
and those in 
other states and 
sensibly chose to 
address Virginia’s 
flagging 
deregulation 
effort before our 
own electricity 
rate caps expired 
in 2011, and 
led to similarly 
skyrocketing 
prices and 
threatened access 
to service. The 
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end result of re-regulation is different 
from the regulatory design of the 1990s 
and more reliable for Virginians than 
the deregulated scheme in effect in 2006. 
The “Monday morning quarterbacking” 
began immediately, and some still 
question the specific re-regulation path 
that policy makers chose. Practically 
everyone, however, agrees 
that Virginia needed some 
form of revision to the 
Commonwealth’s electricity 
deregulation status. 
Complete deregulation was 
simply an unacceptable 
mistake that needed 
correction. 

Health Care 
Deregulation: Many 
Moving Parts 

While Virginia legislators 
in 2007 were considering 
the best way to re-
regulate electricity, some 
were examining ways to 
deregulate health care in 
the Commonwealth. In the 
fall of 2006, the House 
of Delegates Committee 
on Health, Welfare, and 
Institutions established a 
task force to consider the 
myriad issues associated 
with Virginia’s Certificate 
of Public Need (COPN) 
process, which controls the 
type and location of health 
care services and facilities 
based on population needs. 
Like electricity regulation, 
COPN essentially 
establishes a state-regulated 
monopoly of certain 
health care services and 
equipment. In exchange, 
the providers accept 
significant government 
regulation and contribute 
to societal good. 

The House task force held 
four hearings, exploring 
numerous issues and 
listening to a wide variety 
of stakeholders. However, 
the task force did not 
agree on or approve any 
changes to the current 

COPN system. During the 2007 General 
Assembly session, various health care 
deregulation bills emerged, ranging 
from system adjustments to wholesale 
deregulation of the COPN program. 
None of the bills reached a point where 
there was enough agreement to pass 
them out of committee. 

Policy makers, stakeholders and the 
public care deeply about health care. 
Finding the best way to ensure access to 
high quality care while seeking to reduce 
the burden of government regulation 
on the system presents a tremendous 
challenge. COPN is only one component 
of a highly complex, heavily regulated 
system. Government’s influence pervades 
health care in Virginia. For example:

•  Government regulations mandate 
that hospitals assess and care for 
all emergency patients, regardless 
of their ability to pay for that care. 
Frequently, uninsured patients put off 
seeking care until their illness reaches 
crisis level, and then they rush to the 
local hospital’s emergency department. 
Often, these very sick patients do 
not seek care earlier because they 
cannot easily pay for it. They are even 
less able to afford costly emergency 
care for advanced conditions. The 
hospital, as required by federal law 
in the Emergency Medical Treatment 
and Labor Act (EMTALA), cares for 
the sick patient irrespective of his 
ability to cover the cost of that care. 
To afford such treatment, the hospital 
must shift the costs of that care to 
paying patients.

•  Government health programs like 
Medicaid and Medicare pay for care 
at far below their own conservative 
estimates of the cost of that care. In 
Virginia, Medicaid currently covers 
about 78 percent of the cost of 
inpatient hospital care for Medicaid 
patients. The program covers about 80 
percent of the cost of outpatient care. 
The federal government’s Medicare 
payments also fail to cover the cost of 
care. Obviously, such negative margins 
require hospitals to shift the cost of 
this care to positive revenue lines in 
other services areas and to privately 
insured patients.

•  Governmental quality standards 
are higher for full-service hospitals 
than for many other care providers. 
Hospitals must meet the strictest of 
quality standards, even though a 
different provider performing the same 
procedure in a different setting would 
not have to meet the same quality and 
safety standards. Such high standards 
protect patients and impose higher 
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costs on hospitals and health systems. 
These standards include reporting and 
accountability requirements that are 
generally nonexistent in nonhospital 
practice settings.

With the health care system in Virginia 
so heavily regulated, simply deregulating 
the COPN component of the system 
would adjust only one part of a 
complex machine. It would take away 
hospitals’ and health systems’ ability to 
afford providing care to the indigent, 
the elderly and the very sick by using 
revenues from other service lines. Such 
unbalanced reform would risk saddling 
Virginia’s health care system with the 
same burdens that California imposed 
on electric consumers: a poorly executed 
theory that collides with the reality of 
critical needs. 

In states without COPN programs, 
limited-service providers, not bound 
by the same governmental regulations 
as full-service hospitals, have 
proliferated. Usually these 
facilities:

•  Are placed in affluent 
geographic areas with paying 
patients; 

•  Provide care with high profit 
margins, like orthopedic and 
cardiac surgery; and

•  Are not subject to the same 
governmental requirements and 
quality standards.

In theory, there is nothing wrong with 
independent business entities opening 
these specialty facilities. In theory, 
a person ought to be able to open 
a legal business anywhere he or she 
wants (allowing for zoning and other 
government regulations faced by all 
businesses to protect other private 
property owners). One might even argue 
that the specialization offered by such 
free-standing facilities would increase 
quality and encourage efficiency. In some 
instances, one would be correct. 

The trouble from a societal standpoint 
is the potentially devastating impact 
of such business practices on the 
availability of critical services, like 
around-the-clock emergency care, 
obstetric services, surge capacity and 
other capabilities to address natural 

or man-made disasters, that society 
expects and demands but that are not 
adequately funded by society. Limited-
service providers do not attempt to 
meet these needs. Currently, full-service 
hospitals, in the shackles of greater 
government regulation than their 
free-standing, specialized counterparts, 
fill the vacuum in care. They do so by 
shifting the costs of such care to lines of 
service with positive revenue streams. 
Virginia’s COPN program allows this 
cost shifting by ensuring that full-service 
hospitals will be able to provide services 
that generate revenue and will not be left 
providing just money-losing services. 

Such cost shifting is, in fact, a hidden 
tax on health care consumers. Roy 
Cordato, in the book, “What States 
Can Do to Reform Health Care: A Free 
Market Primer,” which was released at 
the 2006 American Legislative Exchange 
Council’s Annual Meeting, argues this 

point convincingly. He asserts that those 
who pay more for health care subsidize 
care for those who cannot pay or whose 
governmental payer, such as Medicare or 
Medicaid, shortchanges the provider via 
government-mandated payment rates.

Mr. Cordato suggests a different option 
than certificate of need, quite literally 
in the interest of full disclosure. He 
proposes an “explicit excise tax” that 
would be “placed as a line item on all 
health-care invoices.” The revenues 
generated by this openly visible “tax” 
would pay for indigent care and 
presumably other unfunded services. 

The idea of replacing COPN with a tax 
highlights a function of the program 
– to fund care that government demands 
and society expects, but that neither 
funds explicitly. Paying a fair market 
value rate – or even just the costs of 
all of the Commonwealth’s indigent 

care, Medicaid services, emergency 
preparedness and academic training of 
providers – is very expensive. It would 
take a big tax. Currently, COPN helps 
hospitals and health systems recover this 
cost. Virginia needs to keep COPN until 
we can concurrently reform state health 
financing, access to care and quality 
oversight, or risk losing access to critical 
services. 

Responsible Deregulation of Health 
Care

In 2001, Virginia’s Joint Commission 
on Health Care developed a plan to 
responsibly deregulate Virginia’s COPN 
program. VHHA and all of the other 
key stakeholders endorsed the plan, 
despite the fact that it does not fully 
address hospitals’ and health systems’ 
costs, as a way to avoid the negative 
outcomes discussed above by addressing 
a variety of issues that currently preclude 
free-market health care operations in 

Virginia. The plan would:

•  Increase state health care 
program payments to a level 
closer to hospitals’ and health 
systems’ cost of providing 
care;

•  Increase coverage of 
the uninsured, partially 
diminishing hospitals’ 
mandatory absorption of 
their care costs through the 
emergency department;

•  Ensure that all health care providers 
meet the same high quality standards 
of care; and

•  Improve funding for graduate medical 
education in the hospital setting.

A plan like this one makes sense under 
Mr. Cordato’s line of logic: that society 
ought to pay appropriately and openly 
for the goods it demands. It would take 
many of the money-losing service areas 
to which COPN helps hospitals and 
health systems shift costs and ensure 
that hospitals and health systems receive 
more appropriate payments for them. It 
would go a long way toward eliminating 
the need for such cost-shifting.

The JCHC plan also called for a phased-
in approach. It would have deregulated 

Not bound by the same 
governmental regulations 
as full-service hospitals, 

limited-service providers have 
proliferated in states without 

COPN programs.
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designated sets of services and equipment 
over at least a three-year period. This 
approach would permit measurement 
and observation of deregulation’s effect, 
allowing time for policy makers to adjust 
if negative consequences occurred – 
hopefully avoiding the negative outcomes 
that some states experienced following 
the deregulation of their respective 
electrical utilities. The plan makes sense, 
and all of the major stakeholders agreed 
to it. So why wasn’t it implemented?

In 2001, the plan would have cost 
$135 million per year by the time it 
was fully implemented. At that time, 
the Commonwealth’s economy was 
struggling, and policy makers had 
other spending priorities. The services 
addressed by the plan already were 
being provided to Virginians, they 
were just being paid for via COPN 
regulation instead of a more direct 
funding mechanism. Consequently, there 
was not much pressure to implement 
such expensive changes. In fact, since 
2001 the plan has never been funded. 
VHHA estimates that its cost today 
would approach $300 million annually. 
With so many other budget needs, state 

policy makers have not been able to 
give high priority to funding this change 
in the Commonwealth’s health care 
system in a responsible way. They also 
have been wise to avoid the temptation 
to deregulate irresponsibly and risk 
results like those wrought by electricity 
deregulation in other states. 

Measure Twice, Cut Once

The old carpenter’s saying, “measure 
twice, cut once,” exhorts the saw holder 
not to waste time and material resources 
through poorly planned execution. 
Observed in the context of government 
deregulation of essential services, it 
applies to more important consequences 
than a whole truckload of two-by-fours. 
Poorly planned deregulation of critical 
public goods and services not only wastes 
resources; it can put peoples’ lives at 
risk. This year, Virginia legislators, the 
Kaine administration and the Office of 
the Attorney General moved swiftly and 
decisively to avoid an electrical power 
crisis in the Commonwealth by correcting 
the failed electric deregulation efforts 
of the late 1990s. Although reasonable 
people may debate the intricacies of 
the re-regulation plan, the broad effort 
was necessary to correct the mistake of 

deregulation and should avert problems 
like those experienced in other states. 

In the health care world, with the absence 
of the equivalent of electricity rate caps, 
deregulation attempts would affect 
individual Virginians more immediately 
and in a very critical way and may not 
be correctable by legislative efforts years 
later. Health care deregulation warrants 
great caution. It should be informed by 
the Commonwealth’s experience with 
electricity deregulation. Should Virginia 
decide to pursue health care deregulation, 
it simply must do so responsibly. We 
already have a thoroughly considered 
and well-vetted plan – the linchpin 
of responsible deregulation. In other 
words, the careful measuring has been 
done. All of the major stakeholders 
agreed on the measurement. Any 
cutting – or deregulation – ought to 
happen along that measured line. Until 
Virginia can ensure access to care 
through responsible, comprehensive 
health facility deregulation that includes 
concurrent reform of other aspects of 
this government-driven system, we need 
COPN to ensure that every Virginian has 
access to the health care they need. n


