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Getting it Right
Responsible COPN Deregulation
Health care is one of America’s 

most heavily regulated fields. 
Government influences that defy 
free market principles, including 
federal unfunded mandates to care 
for emergency department patients 
regardless of their ability to pay and 
Medicaid rates that fall far short of 
the cost of care provided, often create 
barriers to sustaining essential health 
care services. Since its inception in 1973, 
Virginia’s Certificate of Public Need 
(COPN) program, which requires state 
approval for the initiation or expansion 
of certain high-cost health services, 
has helped to mitigate these barriers. 
COPN helps to ensure that hospitals and 
health systems can provide services that 
generate positive revenues, which are 
used to cover expenses associated with 
the unprofitable essential services society 
needs but for which there is no market 
incentive.

Certificate of Need laws actually create 
a hidden tax on those who cover the 
cost of their health care. Providers 
use revenues from paying patients to 
make up for losses on essential services 
for which there is inadequate or no 
payment. In 2000, Virginia developed a 
plan that would fund essential services 
more directly by covering more of their 
costs through the state. At that time, 
shifting the expense of those services 
from Virginia businesses and patients 
to the Commonwealth would have cost 
the General Fund $135 million per 
year. Importantly, this state expenditure 
would have attracted matching federal 
dollars, yielding a substantial net 

economic benefit to the Commonwealth. 
Policymakers placed a higher priority 
on other budget areas, and so the plan 
was never implemented. Today, that cost 
has increased to $285 million per year. 
To deregulate the program in a way that 
continues to ensure access to essential 
services, Virginia must meet that cost.

Deregulating Responsibly
VHHA continues to support 
comprehensive, responsible deregulation 
of the COPN program. In 2000, the 
General Assembly directed the Joint 
Commission on Health Care (JCHC) 
to develop a plan for phasing out the 
COPN program and addressing a 
number of other market areas, including 
quality oversight, access, medical 
education and state health financing 

concerns (SB 337 – 2000). Under this 
legislation, elimination of the COPN 
program would have commenced in 
July 2001 and proceed in stages with 
the results of each stage being evaluated 
before implementation of the next. 
The legislation required several key 
provisions:

•  Meeting the health care needs of the 
indigent and uninsured.

•  Establishing licensure standards 
and providing adequate oversight of 
deregulated services in all practice 
settings.

•  Monitoring the effects of deregulated 
services. 

•  Examining the fiscal impact of 
deregulation on market rates paid by 
state-funded health care programs.
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•  Recommending a schedule of 
necessary statutory and regulatory 
changes to implement the plan.

In developing the plan, the JCHC 
solicited significant public input. It 
also facilitated a process wherein 
approximately 15 stakeholder groups, 
including VHHA, The Medical Society 
of Virginia (MSV) and the Virginia 
Health Care Association (VHCA), 
worked together to develop a consensus 
deregulation plan.

The groups participating in the 
facilitation met approximately 35 times 
resulting in a consensus deregulation 
plan that nearly all of the participating 
groups, including VHHA, MSV and 
VHCA, supported. The JCHC adopted 
the consensus plan and introduced 
legislation and accompanying budget 
amendments during the 2001 Session 
of the General Assembly to implement 
the plan (HB 2155; SB 1084 ). In the 
first half of the 2001 session, the JCHC 
plan was approved by both the Senate 
Education and Health Committee 
and the House Health Welfare and 
Institutions Committee. While broadly 
endorsed, the Commonwealth’s 
fiscal difficulties prevented the plan’s 
implementation at that time, and since 
then policymakers have continued 
to place greater importance on other 
budget priorities. 

Funding Deregulation
The JCHC plan was structured in three 
phases, each of which deregulated a 
different set of health care equipment 
and services. Each phase conditioned 
deregulation of the affected equipment 
and services on funding in the state’s 
budget in three principal areas:

1Expanding coverage to all Virginians 
with incomes below the federal 

poverty level (FPL) (where much of the 
plan’s funds were devoted);

2Correcting Medicaid’s practice of 
paying hospitals far below costs 

(as recommended by the Virginia 
Joint Legislative Audit and Review 
Commission); and 

3Providing indigent care support and 
improving the Commonwealth’s 

far-below-average support for 
undergraduate medical education at 
Virginia’s academic health centers. 

These areas were the subject of much 
scrutiny and debate in developing the 
plan, and stakeholders agreed that they 
must be addressed to ensure access to 
and quality of care in Virginia. 

It is important to note that the JCHC 
plan provisions, though critical and 
supported by VHHA, fail to fully resolve 
concerns with deregulation, including:

Access: Even when fully implemented, 
the plan’s coverage provisions would 
fail to reach roughly two-thirds of the 
uninsured, and the costs of their care 
would still fall disproportionately on 
hospitals and health systems;

Medicaid: The JCHC plan payment 
provisions seek to establish inpatient 
payments that give hospitals a 
reasonable opportunity to recover 
their costs, but would still fall short 
of reaching fair market rates typically 
found in a competitive environment; and 

Medical Education: The plan’s 
academic health funding would cover 
the core costs of undergraduate medical 
education currently subsidized by 
clinical revenues put at risk by COPN 
removal but would not bring Virginia to 
the level of support provided for medical 
education in many other states.

Additionally, since 2001, emphasis 
on disaster preparedness at hospitals, 
which society expects and demands but 
for which there is no market incentive, 
has added a new element to COPN 
deregulation.

In 2001, full implementation of the 
JCHC plan would have cost the General 
Fund $135 million per year. Since that 
time, health care costs have continued 
to increase, the number of uninsured 
has grown and state support of some 
programs addressed in the plan has 
decreased.

Consequently, the cost to implement 
the plan has escalated. VHHA estimates 
that fully implementing the JCHC’s 
consensus deregulation plan today 
would cost the General Fund $285 
million per year (see charts 1 and 2). 

The following analysis breaks out 
individual components of the JCHC 
plan and compares the costs in 2001 to 
2006 estimates.

Academic Health
Since the JCHC created its responsible 
deregulation plan, the General Assembly 
has made positive progress in this area. 
Indigent care costs are now more fully 
funded at two of three academic health 
centers (the Medical College of Virginia 
Hospitals at VCU Health System, the 
University of Virginia Medical Center 
and Eastern Virginia Medical School). 
The incremental cost (above current 
budget levels) in millions to the General 
Fund of accomplishing this step, then 
and now, is:

 2001:	 2006:	

VCU	 $12.5	 $0

UVA	 $2.3	 $0

EVMS	 $7.1	 $7.1

Total	 $21.9	 $7.1

The Joint Commission plan also called 
for increased state support of medical 
education funding at Academic Health 
Centers, with the goal of taking Virginia 
to the national median level of support. 
Thanks to recent budget actions that 
restored higher education funds in 
2006 and 2007, VCU and UVA medical 
education needs should be fully funded 
under the base adequacy model. EVMS’s 
numbers are still being reviewed, so 
further refinements may affect the 
current cost estimate (in millions):   

	 2001:	 2006:	

VCU	 $6.1	 $0

UVA	 $5.1	 $0

EVMS	 $1.9	 $16.7

Total	 $13.1	 $16.7

Medicaid Reimbursement
Virginia has lost ground in this 
critical area of the JCHC responsible 
deregulation plan. In 2001, Medicaid 
paid 79 percent of the cost of providing 
inpatient hospital care and 95 percent of 
the cost of providing outpatient hospital 
care.

Today, Medicaid pays for 78 percent of 
the cost of inpatient hospital care (which 
reflects several increases after lowering 
it to 72 percent as part of overall state 
budget cuts in 2000), and 80 percent of 
the cost of outpatient hospital care. To 
raise these payments to 100 percent of 
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Medicaid allowable costs, as recommended in the JCHC 
plan, would require from the General Fund in millions:

	 2001:	 2006:	

	 $24	 $111

In addition to the significant payment cuts and 
subsequent incremental improvements since 2001, 
growth in enrollment and Medicaid inflation generally 
contribute to the increased cost of this component of the 
JCHC plan. 

Uninsured
To help providers cover their expenses in caring for 
those Virginians without health insurance, the JCHC 
plan would expand Medicaid eligibility for several 
populations. These include adult parents to 100 
percent of the FPL and the aged and disabled to 100 
percent FPL. Despite increasing Medicaid enrollment, 
the population of the uninsured in Virginia continues 
to grow. This is due in part to increasing prices for 
health insurance premiums, which make it harder for 
middle class Virginians and small businesses to obtain 
health insurance. Some simply cannot afford care, and 
some Virginians choose to forgo the expense of health 
insurance in the hope that they will not need care.

Irrespective of why a Virginian becomes uninsured, when 
he needs care he cannot afford, federal law requires the 
hospital emergency department to treat him regardless of 
his ability to cover the cost of the care provided. Usually 
the hospital or health system has to bear most or all of 
the cost of this care. Reducing the number of uninsured, 
per the JCHC plan, would help to reduce these expenses 
and balance out the impact of elimination of COPN. 
However, increased numbers of uninsured have driven up 
the cost (in millions) of the JCHC plan relative to 2001. 

	 2001:	 2006:	

	 $76	 $150 

Total
The bottom line is that the General Fund costs (in 
millions) required to achieve the policy goals underlying 
the JCHC plan, for all three phases, have more than 
doubled since 2001. Medicaid enrollment accounts 
for some of this, and growth in the population of the 
uninsured and decreased state support of some programs 
contribute as well. 

	 2001:	 2006:	

	 $135	 $285

While the total cost of the JCHC plan has grown since 
2001, the relative weights of the plan components also 
have shifted (see charts 3 and 4). Increases in Medicaid 
enrollment as well as cuts to Medicaid payments account 
for greater cost increases than the increasing number of 
uninsured. In 2001, increasing coverage of the uninsured 
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as recommended in the JCHC plan made 
up 56 percent of the plan’s costs but 
in 2006, only 53 percent. Meanwhile, 
the Medicaid component of the JCHC 
plan increased from 18 percent of plan 
costs to 39 percent. The relative weight 
of the academic health costs decreased 
significantly. In part this is because the 
state made good progress in more fully 
covering the cost of indigent care and 
medical education at academic health 
centers, and in part this is due to the 
dramatic increase in the cost of the 
Medicaid component of the plan. 

Of course, how the proportions of the 
plan components have shifted relative 
to one another amounts to rearranging 
the pieces in a significantly larger pie. In 
the absence of plan implementation, it 

is likely the proportions will continue to 
shift and the total cost will continue to 
grow. 

Balancing Societal Costs and 
Benefits
In 2000, stakeholders agreed and in 
2001 General Assembly committees 
concurred that deregulating COPN 
responsibly represents the right approach 
for Virginia. It would remove some of 
the hidden tax that the COPN program 
places on those who cover the cost of 
their care and fund the resulting societal 
benefits more directly. Stakeholders 
and policymakers developed a plan to 
accomplish this policy goal. That plan 
proved too expensive to implement at 
the time. Since then, the costs of the plan 
have grown as COPN has continued to 
help hospitals and health systems cover 

the mounting expense of providing 
essential services for which there are no 
effective market incentives. 

To ensure Virginians continue to 
have access to essential services, the 
Commonwealth must maintain its 
COPN program until we can deregulate 
responsibly. Simply removing COPN’s 
balancing influence from the broad array 
of regulations governing health care 
without addressing critical issues would 
jeopardize access to essential services 
without creating a truly free health care 
market in Virginia. Outright repeal 
of COPN without a comprehensively 
implemented deregulation plan will 
jeopardize quality and safety, advantage 
new competitors who will only be 
operating profitable services and impede 
access for all. n


