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Trustees & Quality
The Buck Stops Here

overning boards of hospitals and health systems are 
examining their responsibility for the quality of care 
delivered in their organizations with new vigor in 
the context of recent attention to medical errors and 
patient safety and the proliferation of patient safety 

initiatives. Organizational performance improvement begins 
with effective governance. This article describes the legal 
and regulatory expectations for boards and implementation 
strategies for board leadership in quality and safety improve-
ment. The article also explains the role that trustees can play 
in resolving uncertainties about the confidentiality provided by 
Virginia’s law protecting peer review and quality improvement 
information. Confidentiality permits the candid investigation, 

analysis and discussion of adverse events that are necessary for 
quality and safety improvement.

Boards’ Responsibility for Quality

Duty of Care

Hospital and health system governing boards don’t direct daily 
operations or tell practitioners how to treat patients, but they 
are ultimately responsible for quality of care in their organiza-
tions, so they must monitor quality and safety. Quality is seen 
as a core responsibility for hospital and health system boards 
because it is so closely tied to mission and because regulators 
have identified quality as an enforcement priority.1 
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All members of governing boards have a 
fiduciary responsibility to exercise a duty 
of care to their organizations. Virginia 
law requires that corporate directors 
“discharge their duties in accordance 
with good faith judgment of the best 
interests of the corporation.” Quality 
of care affects not only patient safety 
but also reimbursement and payment, 
efficiency, cost controls and collabora-
tion between organizations and indi-
vidual and group practitioners. Wall 
Street is beginning to incorporate quality 
measures and outcomes information 
into the assessment of a hospital’s credit 
worthiness. Quality – and related safety, 
fiscal and efficiency performance – are 
so important to the organization and its 
mission that their oversight is an obliga-
tion of the board under its fiduciary duty 
of care.

Regulatory Expectations

Regulations and accreditation require-
ments flesh out governing board quality 
oversight duties. The federal Centers for 
Medicare & Medicaid Services (CMS) 
Conditions of Participation,2 setting 
requirements for hospitals providing 
care to Medicare and Medicaid patients, 
require hospital governing bodies to:

•  ensure that the medical staff is ac-
countable to it for quality of care.

•  ensure that there is an effective, 
ongoing hospital-wide quality assur-
ance program to evaluate patient care 
under which all patient care services 
must be evaluated.

•  take and document remedial action to 
address deficiencies found through the 
quality assurance program and docu-
ment outcome of remedial action.

The Joint Commission in its “Leader-
ship” standards for accredited hospitals 
establishes the governing body’s ultimate 
responsibility for safety and quality 
of care, flowing from the board’s legal 
responsibility and operational authority 
for hospital performance.3 The board 
must provide for internal structures and 
resources that support safety and qual-
ity.

The Joint Commission’s standards re-
quire the board to create and maintain a 
culture of safety and quality throughout 
the hospital, supporting key systems es-

sential to this effort, including the use of 
data and information to guide decisions 
and to understand variations in safety 
and quality. The Joint Commission em-
phasizes that data analyses, turned into 
information, allow hospitals to see pat-
terns and trends and understand reasons 
for performance. The data collected and 
reviewed should include outcomes of 
care, performance on safety and quality 
initiatives and process variation.

How Should Boards Meet 
These Expectations?
In its influential research and report on 
patient safety, To Err is Human: Build-
ing a Safer Health System, the Institute 
of Medicine (IOM) in 2000 addressed 
the responsibility of leaders of health 
care organizations – boards and execu-
tives – to make a serious and ongoing 
commitment to creating safe systems of 
care. The report noted that other fields 
that have taken on safety improvement 
initiatives have found that improvements 
do not occur without commitment of 
senior level leadership, clear program 
objectives and monitoring by boards 
and executives through regular progress 
reports.

A key finding of the IOM work is that 
errors are caused by system breakdowns 
and fixed only by making necessary 
systemic changes. The greatest barrier 
to improving patient safety is lack of 
awareness of the extent to which errors 
occur daily; this is addressed only when 
errors are reported without fear of 
punishment. Thus IOM urges leaders to 
create and maintain a “learning environ-
ment” characterized by a nonpunitive 
system for reporting errors and accidents 
within the organization and an ongoing 
process for identifying and incorporating 
changes needed to reduce risk and vul-
nerabilities. Boards must make available 
to the organization resources to monitor 
and evaluate errors and to implement 
changes that reduce them. 

IOM built on these earlier findings in 
its 2001 follow-up report Crossing the 
Quality Chasm: A New Health System 
for the 21st Century, reiterating that 
errors are prevented and mitigated most 
effectively when systems of care are 
redesigned to routinely incorporate care 
process and outcomes measures. These 

measures allow assessment of the con-
sistency of treatment with best practices 
and measurement of the degree to which 
patients are helped. Thus, IOM empha-
sizes the importance of investment in an 
effective information infrastructure to 
develop measures on clinical and finan-
cial performance, patient outcomes and 
satisfaction with care.

A “critical feature of learning organiza-
tions is the ability to be aware of their 
own ‘behavior.’ In organizational terms, 
this means having data that allow the 
organization to track what has hap-
pened and what needs to happen – in 
other words, to assess its performance 
and use that information to improve.”4 
IOM suggests that organizations can 
begin this assessment without expensive 
large-scale data projects; they may start 
with continuous monitoring based on 
small samples of events that provide 
timely data at the front lines to manage 
processes of concern.

The role of the organization’s leaders 
in this effort is to define and commu-
nicate the organization’s vision, goals 
and purpose clearly, align and integrate 
improvement efforts, create a supportive 
environment and a culture of continu-
ous improvement that allows success, 
and make necessary resources available. 
Instead of viewing their role as protect-
ing the organization from environmen-
tal pressures that may require them to 
change, they should instead support 
innovation and provide a forum so that 
individuals continually learn from each 
other.

The Institute for Health Care Improve-
ment (IHI) seeks to put these policies 
to work in its “5 Million Lives Cam-
paign” safety initiative by introducing 
in 2008 its first nonclinical intervention 
– “Governance Leadership” – based on 
attributes of organizations that have 
made the greatest progress in patient 
safety.5 This new intervention is aligned 
with related findings and recommenda-
tions of The Joint Commission, CMS, 
the National Quality Forum, the federal 
Agency for Healthcare Quality and 
Research, the Leapfrog Group and the 
National Business Group on Health and 
identifies “deeply engaged leadership, 
starting with the Board of Trustees” as 
critical to quality improvement.
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IHI recommends that boards:

•  Set specific aims to reduce harm with 
an explicit public commitment to mea-
surable quality improvement.

•  Get data and hear stories, reviewing 
at every board meeting progress to-
ward safer care, grounded in transpar-
ency. IHI suggests putting a human 
face on harm data with such activities 
as case review of a patient who experi-
enced harm at the hospital in the prior 
month or review of several randomly 
chosen patient charts every month. 

•  Commit to establishing and main-
taining an environment and culture 
of quality and safety, including full 
disclosure, apology, support and reso-
lution for patients and families and 
sensitivity to staff involved in adverse 
outcomes.

A Safe Harbor for Data 
Analysis is Key
A recurring theme in all these standards 
and recommendations is the need for 
reporting, collection and analysis of 
sound data from which to identify areas 
of concern, determine the source of 
problems and develop system-wide solu-
tions. To develop adequate solutions, 
there must be processes for patient-level 
incident and data reporting and analyses 
that are and should remain internal to 
health care organizations to allow for 
candid and frank assessment of what 
went wrong and how to fix it. Reports 
should be analyzed and staff given 
timely feedback on results and how 
problems will be addressed.

Clearly, this process and the resulting in-
formation are internal quality improve-
ment tools and are not meant for public 
consumption. Boards must evaluate and 
address quality and safety but without 
unnecessarily increasing liability expo-
sure, so the board must understand legal 
privilege and other protections given to 
quality-related activities and ensure that 
management and medical staff effec-
tively manage this issue.6

In its 2000 report on medical errors, 
IOM states that:

Health care institutions must be 
both accountable to the public for 
safety and able to address error and 

improve their per-
formance without 
unreasonable fear 
of the threat of civil 
liability. This …cre-
ates tension between 
ensuring the trans-
parency that allows 
institutions to be 
viewed publicly as 
trustworthy and 
the confidence that 
their workers have 
in identifying and 
addressing error 
without fear of 
formal or informal 
reprisal.7

Changes Are 
Needed in 
Virginia to 
Nurture a 
Learning 
Environment
As seen from this 
discussion, there is strong consensus that 
quality and safety improvement require 
reporting of events with sufficient detail 
to allow candid investigation, discussion 
and analysis of adverse events; under-
stand their causes; and make changes to 
prevent reoccurrence. It also is clear that 
governing boards should take the lead 
and that these efforts are most success-
ful in a nonpunitive “learning environ-
ment.” If there is fear that this informa-
tion can be obtained and used against 
providers in litigation, they are discour-
aged from using the most comprehensive 
procedures available to effectively evalu-
ate and share information on problems 
and prevent them in the future.

For this reason, Virginia law8 for 
many years has protected the work 
and materials produced by committees 
or other entities organized to review, 
evaluate and make recommendations 
on the quality of patient care. The 
statute allows full and fair discovery 
for injured patients while protect-
ing data used by hospitals to improve 
patient safety. However, this balance has 
been disturbed through a far-reaching 
2006 state court decision9 that makes 
providers’ safety efforts available for 
punitive purposes by broadening the 
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discoverability and admissibility of this 
information in litigation and allowing 
its use against providers. This threatens 
the integrity of providers’ patient safety 
efforts by discouraging candid clinical 
investigation, discussion and evaluation 
of adverse events. 

Protection of patient safety and quality 
improvement activities and materials 
under Virginia law is consistent with 
findings of national health policymak-
ers to protect the confidentiality critical 
to thorough analysis and prevention of 
errors:

•  As noted above, the Institute of Medi-
cine concludes that providers must use 
data to analyze errors in order to fix 
the breakdowns that cause them and 
that this information must be pro-
tected because fear of the legal process 
undercuts efforts to detect and analyze 
errors.10

•  The Joint Commission maintains that 
patient safety depends on internal 
transparency of information and that 
that information is driven under-
ground when it is not protected from 
discoverability.11

Hospital and health system trustees can 
support this effort by understanding what 
is at stake and by communicating to their 

legislators the need for a balanced effective 
approach to protection of quality and safety 

data and other information that permits 
candid analysis of this data and information 

and its use in quality and safety improvement.

continued on page 4



Page 4 FOCUS
Presorted Standard

U.S. Postage

PAID

Richmond, VA

Permit #2367

4200 INNSLAKE DRIVE, SUITE 203, GLEN ALLEN, VIRGINIA 23060-3307
P.O. BOX 31394, RICHMOND, VIRGINIA 23294-1394
(804) 965-1227  FAX (804) 965-0475

VIRGINIA HOSPITAL 
& HEALTHCARE 
ASSOCIATION

An alliance of hospitals and health delivery systems

May 2009 – Issue 2

•  The U.S. Department of Health & 
Human Services concludes that quality 
improvement efforts are discouraged 
when collaborative quality efforts are 
not protected. Providers are reluctant 
to collect quality-related information 
and work together for fear it will be 
used against them in a lawsuit.12

Health care providers do not seek unlim-
ited protection of information related to 
adverse events. Virginia law now allows 
discovery and admission of individual 
patient health records and of information 
that can be obtained independently from 
witnesses or other sources. Even other-
wise protected information is available 
by court order when the court finds that 
there is good cause arising from extraor-
dinary circumstances.

VHHA continues to work with The 
Medical Society of Virginia and the Vir-
ginia Trial Lawyers Association, in con-
sultation with the Office of the Attorney 
General and the Virginia Bar Association, 
to achieve consensus on legislation that 
ensures that information developed to 
improve health care quality is appropri-
ately protected from use against providers 
in litigation. Hospital and health system 
trustees can support this effort by under-
standing what is at stake and by commu-
nicating to their legislators the need for 
a balanced effective approach to protec-
tion of quality and safety data and other 
information that permits candid analysis 
of this data and information and its use 
in quality and safety improvement.

Conclusion
In order for boards and their organi-
zations to continue effective quality 
improvement and prevention and mitiga-
tion of medical errors based on sound 
data, Virginia must provide the legal 
structure that protects quality and safety 
information. This can be done through 
a balanced approach that also clarifies 
what information should be available 
to plaintiffs to allow a fair presentation 
of their cases. Such an approach would 
allow for candid discussion and thorough 
analysis of adverse outcomes on the one 
hand and, on the other hand, provide fair 
opportunities for an injured person to 
seek redress for harm suffered.

The ongoing collaboration among stake-
holders, including plaintiffs’ and defense 
attorneys, physicians and public and 
private hospitals and health systems, pro-
vides the best opportunity for fair public 
policy that benefits all Virginians by 
providing accountability when mistakes 
occur; fair, reasonable compensation for 
those injured by mistakes; and protection 
of access to quality health care services by 
maintaining a stable health care liability 
environment that provides reasonable 
risk management for providers. n
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