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Today, Virginia’s Certificate of Public 
Need (COPN) program fulfills roles 

never intended by the policymakers who 
instituted it more than 30 years ago. The 
Commonwealth’s COPN program helps 
to ensure that all Virginians have access to 
essential health care services like emergen-
cy departments and obstetrical care. This 
is especially true for the uninsured and 
the indigent, who frequently are unable 
to cover the cost of the care they receive, 
and who may be unable to pay anything 
toward the cost of their care. The COPN 
program also helps to fulfill society’s need 
for more health care providers by ensur-
ing that academic health centers can cover 
the costs of training tomorrow’s caregiv-
ers. Though none of these ends was an in-
tended goal of the COPN program when 
enacted, no one should dispute that they 
are critical results of the program today. 
As policymakers consider health care, it 
is important to understand the variety of 
ways that COPN helps Virginians and the 
need to address these areas in any COPN 
changes.

COPN Originally Intended to 
Reduce Costs
During the 1930s and 40s, the United 
States faced a shortage of hospital 
facilities. In 1946, Congress passed the 

Hill-Burton Act, which infused federal 
subsidies into efforts to build more 
hospitals. Hospital construction 
boomed, in part financed by those 
who paid for hospital care based 
on the cost to the hospital of 
providing that care, including 
construction costs. Then in 
the late 60s, the Medicare 
(elderly) and Medicaid 
(low-income) programs were 
implemented to ensure that 
more Americans had health 
insurance coverage that 
allowed them to access provider 
services. By the early 70s, policymakers 
began to recognize that increased health 
care facility supply and more health cov-
erage were leading to increased demand 
for health services. The more hospitals 
and health coverage there were, the more 
patients were using them, driving up the 
global cost of health care. In an attempt 
to control the increasing costs, some 
states began requiring government ap-
proval for the construction of new health 
care facilities through Certificate of Need 
laws. In 1974, Congress conditioned state 
receipt of some federal funds on the en-
actment of state Certificate of Need laws. 
Clearly, policymakers at different levels of 
government felt a need to control rising 
health care costs and thought Certificate 
of Need laws could help. 

Since that time, stakeholders have dis-
agreed over whether Certificate of Need 
laws help to control costs while concur-
rently promoting better access and qual-
ity. Indeed, health care costs are increas-
ing nationwide, and opponents of the 
program say that indicates that Certificate 
of Need programs have failed. Some 
suggest that cost control measures by 
insurers, such as utilization review (man-

aging patient consumption of services) 
and prospective payment systems (paying 
for care based on a previously established 
rate, rather than reported hospital costs 
to provide the service) mitigate the need 
for controls like CON regulation.

However, some stakeholders believe Cer-
tificate of Need laws do help to control 
health care costs. For example, major pri-
vate health care purchasers like General 
Motors, Ford and DaimlerChrysler have 
conducted their own studies showing 
that, despite increasing costs, health care 
for their employees and retirees is less 
expensive in states with CON regulation 
than in those without such a program. 

COPN Evolved to Fill Other 
Needs
In Virginia, as well as other states, 
although COPN was originally intended 
to help control health care costs, the pro-
gram has evolved in a way that helps to 
fulfill other critical roles. COPN helps to 
ensure that societal health needs are met 
despite the complete lack of market incen-
tive to meet them. By preventing the mar-
ket entry of competitors who would skim 
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the healthiest, best-insured patients away 
from full-service hospitals and health 
systems, COPN helps to ensure that many 
full-service hospitals and health systems 
can continue to provide money-losing 
services like around-the-clock emergency 
departments and obstetrical care.

In the same way, COPN helps full-service 
hospitals and health systems manage the 
cost of caring for all patients, even those 
who can pay nothing toward their care or 
whose government-run health insurance 
fails to cover the full cost of care. And 
COPN helps Virginia’s academic health 
centers bear the costs of training students. 
COPN affects health care in Virginia in a 
number of positive ways.

COPN Protects Access to 
Essential Services
Full-service hospitals and health sys-
tems represent the full-time safety net 
for Virginians. They are open and ready 
to provide essential services 24 hours a 
day, seven days a week, every day of the 
year. In 1986, Congress mandated that 
hospitals and their emergency department 
physicians treat all patients who need 
care regardless of their ability to pay for 
that care, codifying what had always been 
an integral part of hospitals’ and health 
systems’ community mission. Around-
the-clock emergency department access 
clearly is an essential service to commu-
nities, but it imposes a heavy financial 
burden on hospitals and health systems. 
The same can be said for obstetrical care 
and other services that hospitals and 
health systems provide at a loss in certain 
markets. 

Full-service hospitals and health systems 
also maintain expensive surge capacity 
to address disaster needs. Hospitals and 
health systems must be prepared for a 
terrorist attack or a wide-spread outbreak 
of avian flu or any other form of disas-
ter. Remaining on constant standby to 
provide needed health care for the com-
munity in such a time of need consumes 
significant resources. Virginia’s full-service 
hospitals and health systems take on this 
critical responsibility. The public expects 
and demands it.

Market incentives to provide these essen-
tial services simply do not exist. In states 
without Certificate of Need programs, 
investors are not opening free-standing 
emergency departments where they must 
care for everyone, even those who cannot 
pay for their care. There is no market 
incentive for limited-service providers to 
take on such guaranteed losses.

Likewise, Virginians recognize the need 
for adequate disaster preparedness, but 
there is no market incentive for limited-
service providers to remain on standby 
for such an event. Of course, emergency 
health care and disaster preparedness are 
essential health care services. Virginians 
rightly recoil at the thought of an inad-
equate safety net for disasters or a loved 
one unable to receive the emergency care 
he needs. 

Hospitals and health systems in Virginia 
are able to meet these needs despite the 
lack of market incentives. It’s their mis-
sion. The COPN program helps to ensure 
that they will have lines of service that 
produce positive revenues. Roy Cordato, 

who examines the economics of Certifi-
cate of Need laws in the book, “What 
States Can Do to Reform Health Care: A 
Free Market Primer,” correctly notes that 
these paying patients are “forced to pay a 
premium created by [Certificate of Need] 
laws, and the proceeds from this premium 
are used to pay for indigent care.” Hos-
pitals and health systems shift the costs 
of money-losing essential services, like 
emergency departments, to those whose 
payments cover the cost of their own 
care, usually through health insurance. 
Limited-service providers, who do not of-
fer money-losing essential services, would 
skim patients with well-paying insurance 
away from full-service hospitals, eroding 
hospitals’ and health systems’ ability to 
shift the costs of money-losing essential 
services to self-sustaining lines of service. 

Additionally, studies have shown that 
in states without Certificate of Need 
programs, limited-service providers are 
inclined to treat healthier, less expensive 
patients. This is because many insurers 
pay for hospital care based on a set fee for 
a particular diagnosis. The fee generally 
does not change if the patient is healthier 
or sicker than the average patient with 
that same diagnosis. For example, if a 
patient is diagnosed with appendicitis, 
the inpatient provider generally receives 
a set amount for the care provided to the 
patient. If the patient is a 23-year old tri-
athlete who is completely healthy except 
for her appendicitis, she generally will be 
less expensive to care for than a 67-year 
old smoker who needs to lose 50 pounds 
and fails to appropriately manage his dia-
betes. The latter will be a more complex 
patient, and more costly to the provider, 
and yet most payers pay the same for 
both patients’ appendicitis treatment. 

An October 25, 2005, Health Affairs 
article by Georgetown scholar Jean 
Mitchell showed that from 1998 – 2003, 
physician owners of cardiac hospitals in 
parts of Arizona, which does not have 
a Certificate of Need program, treated 
a healthier set of patients relative to 
non-specialty hospitals. This was true for 
both how sick the patients were, and the 
number of other health problems they 
had. Full-service hospitals had a normal 
distribution of patient sickness levels and 
comorbidities. Similar studies in other 
states revealed similar findings.
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Without COPN, as shown in the Arizona 
study, a limited-service provider likely 
would treat the healthier and less expen-
sive patient, reaping a profit from the 
set fee, while the more expensive patient 
likely would be referred to the full-ser-
vice hospital for treatment, potentially 
at a financial loss based on the set fee. 
In Virginia, COPN helps full-service 
hospitals and health systems afford to 
provide essential services to everyone who 
needs them by ensuring that hospitals and 
health systems have a fairer chance of 
earning positive revenues. Without those 
positive revenues, the lack of market 
incentive could drive out money-losing 
essential services. Some essential hospital 
services already are being threatened by 
financial shortfalls and intensive competi-
tion for a dwindling supply of certain 
health care providers. For example, 
between 2002 and 2004, six Virginia hos-
pitals were forced to close their obstetric 
units and 16 other hospitals and health 
systems were forced to curtail or cut back 
on services or staff. Pursuing piecemeal 
deregulation of COPN in Virginia would 
exacerbate this trend if it allowed un-
regulated competition from non-hospital 
providers who are not required to deliver 
around-the-clock essential services. As 
hospitals and health systems face increas-
ing competition for both health care 
personnel and paying patients, they may 
have to limit certain essential services in 
order to remain financially viable. COPN 
helps to prevent this.

COPN Helps the Uninsured 
Receive Care
Just as there is no market incentive for 
maintaining essential services, there is 
no business case for treating patients 
who cannot cover the cost of their care. 
Medicaid patients fail to cover the cost of 
their care because the Commonwealth’s 
hospital payment rates only pay 78 cents 
on the dollar of cost for inpatient hospital 
care and 80 cents on the dollar of cost 
for outpatient hospital care. However, 
more than one million Virginians have no 
health insurance at all, and their ranks 
are growing. A small proportion of these 
may be wealthy enough to pay for their 
care out of pocket. Most are able to pay 
for only a portion or none of the cost of 
their care. Sometimes these patients come 
in through the emergency department, as 
discussed above, and federal law man-

dates that hospitals care for them regard-
less of their ability to pay for their care. 
In other instances, they simply need the 
health care, and there is no place other 
than the hospital to get it.

Virginia’s hospitals and health systems, 
like others around the country, are fre-
quently among the largest employers in 
the community and pride themselves on 
being good corporate citizens. To gain a 
COPN, providers frequently must agree 
to provide a certain level of indigent care 
at reduced cost to the patient, but these 
requirements are just one form of as-
sistance that hospitals and health systems 
offer. Though they vary by institution, 
most hospitals and health systems provide 
significant financial assistance opportuni-
ties to those who cannot afford the health 
care they need. It is unlikely that any of 
these financial assistance programs would 
be as helpful as they are today without 
the Commonwealth’s COPN program, 
which enables hospitals and health 
systems to shift the costs of this care to 
private payers. 

Of course, Virginia is fortunate to have 
a network of free clinics and community 
health centers that perform exceptional 
care for many uninsured. However, not all 
free clinics and community health centers 
offer service hours in the evening or on 
weekends. And in the middle of the night, 
many Virginians will not find care any-
where other than the hospital, whether 
they have health insurance 
or not. According to the 
Virginia Health Care Foun-
dation, which the General 
Assembly created to promote 
creative ways of increasing 
access to health care, many 
uninsured Virginians wait 
until their medical conditions 
have deteriorated significantly 
before they seek health care. 
Consequently, when they 
finally do seek care, they are 
very sick and end up at the 
local emergency department. 
Hospitals and health systems 
can meet these needs because 
they shift the cost of this care 
to their well-insured patients. 
Virginia’s COPN program 
enables this cost shift to occur 
and helps to make up for the 
lack of market incentive to 

care for uninsured Virginians. 

COPN Protects Education for 
Tomorrow’s Caregivers
Hospitals and health systems across the 
Commonwealth not only care for the 
patients of today, they contribute to the 
training of tomorrow’s caregivers. This is 
especially true at Virginia’s three academic 
health centers (AHCs): Eastern Virginia 
Medical School (EVMS), the University 
of Virginia (UVA) and Virginia Com-
monwealth University (VCU). UVA and 
VCU combine a medical school and other 
health professions’ education programs, 
such as a nursing school, with their teach-
ing hospital. They provide world-class 
patient care and perform a substantial 
amount of indigent care, teaching and 
research.

EVMS is different from UVA and VCU in 
that it does not own a teaching hospital. 
Instead, EVMS partners with providers 
throughout Hampton Roads, including 
nine hospitals, providing students with a 
broad clinical experience.

AHCs and community hospitals need an 
adequate volume of patients to perform 
their teaching role, and medical students 
and residents being trained must be 
exposed to a wide range of patients to 
receive a well-rounded clinical educa-
tion. Residency programs typically need 
to meet certain volume thresholds to 
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remain accredited. The COPN program 
helps AHCs and community hospitals by 
preventing a proliferation of providers that 
would drain both revenue and patients 
from the centers and to ensure that they 
have the broad spectrum of patients 
needed to train practitioners.

The revenue-producing services that AHCs 
and community hospitals provide, such as 
heart treatment, certain cancer treatments 
and ambulatory surgery, allow AHCs and 
community hospitals to absorb the cost 
of unreimbursed indigent care, to support 
medical education and research programs 
and to support money-losing but vital 
community services such as emergency de-
partments, air ambulances, baby delivery 
units, burn units and dedicated pediatric 
units.

Another unintended but positive conse-
quence of the COPN program relates to 
state funding of undergraduate medical 
education. Currently, state funding falls 
short of the cost of training, and in Vir-
ginia it lags far behind that of other states. 
Virginia’s AHCs and community hospitals 
are forced to compensate for inadequate 
state support with clinical revenues – at a 
cost of more than $13.1 million annually. 
Of course, these same clinical revenues 
also must support other shortfalls, and it 
is unclear that a market-based business 
case exists for providing training this way. 
COPN helps enable UVA, VCU, EVMS 

and community hospitals to continue 
training tomorrow’s caregivers while treat-
ing today’s patients.

COPN’s Unintended 
Responsibilities
Although Certificate of Need laws were 
originally conceived as a way for states 
to reduce health care costs, their efficacy 
in that role is unclear. However, since its 
inception, Virginia’s COPN program has 
gained additional responsibilities as health 
policy has evolved in directions that create 
dependence on COPN regulation. Today, 
COPN helps to ensure access to essen-
tial health care services like emergency 
department care and disaster preparedness, 
especially for the Medicaid and indigent 
populations.

It also helps to ensure that those who 
train tomorrow’s doctors and nurses have 
enough patients and funding to do the job 
adequately. COPN helps to accomplish all 
of this by allowing hospitals and health 
systems to shift the cost of money-losing 
care, for which there is no market incen-
tive, to service lines that generate positive 
revenues. 

Mr. Cordato, whose article is mentioned 
above, suggests that using Certificate of 
Need laws this way creates a “hidden tax” 
on those who pay more for health care. 
He is right, of course. This “hidden tax” 
provides the financial cover for hospitals 

and health systems that want to provide 
the care that no one else will provide, for 
which there is no market incentive but that 
society mandates and demands. With-
out the COPN program to balance out 
market inequities like those discussed here, 
Virginia’s health care system would need 
significant overhaul to permit hospitals 
and health systems to continue to provide 
this care.

The Joint Commission on Health Care’s 
(JCHC) deregulation plan from 2001, 
which VHHA supported, represents a 
responsible path to deregulation. Meet-
ing its requirements to protect access to 
essential services is expensive. VHHA 
estimates that to improve coverage of the 
uninsured through Medicaid would cost 
$150.2 million each year in General Funds. 
To increase hospital Medicaid payments so 
that they cover the cost of providing care 
(without providing a positive margin for 
the provider) would cost $111.2 million 
from the General Fund. Additional funding 
to assist academic health centers in their 
mission would cost $20.2 million. That is 
nearly $282 million from the General Fund 
annually. But deregulating without safe-
guarding access to essential services, as the 
JCHC recommended, would be even more 
costly. Virginia must maintain its COPN 
program until we are ready to deregulate 
responsibly, or not at all. n 


