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The ‘do no harm’ philosophy is commonly associated with health 

care. There’s a reason for that: an innate, common understanding 

that health care fundamentally is about providing treatment that 

relieves what ails people and eases their pain. While the core mis-

sion of improving health is basic, our health care delivery system is 

quite complex. Accurate diagnoses and effective treatment involves 

skilled and trained clinicians, specialized equipment, and advanced 

medical facilities. There are, of course, costs associated with main-

taining that infrastructure – expenses often incurred by hospitals 

and health systems. There also are substantial costs from treating 

patients, including those who can’t afford care, which hospitals rou-

tinely absorb. 

Despite its specialized and technical nature, health care decisions 

are uniformly guided by patients’ best interests. A similar philoso-

phy exists in Virginia law through the Certificate of Public Need 

(COPN) program. The longstanding process exists to protect health 

care access, control costs, and offset charity care costs largely borne 

by hospitals. Its name says it all: COPN serves the ‘public need.’ The 

system is effective, having fulfilled its purpose for decades. Now, 

efforts are afoot in the Virginia General Assembly to undermine, 

weaken, or even repeal COPN. Naturally, this raises questions about 

the purpose and potential impact of such proposals. Specifically, is 

there a demonstrated problem that needs to be corrected? And 

importantly, what modifications, if any, best serve the public’s need 

for health care access? 

The argument for repeal or sweeping deregulation is framed around 

the virtues of free market competition. Some say removing a layer 

of state oversight from the establishment of new health care facili-

ties, or expansion of existing facilities and services would be good 

for health care consumers by giving them more choices and drive 

down costs. Or so the thinking goes. On the surface, that sounds 

logical. But it falls apart when scrutinized. Most recently, a state 

work group established at the direction of the General Assembly 

spent much of 2015 on a painstaking review of COPN. The work 

group concluded the system should remain in place and recom-

mended meaningful program reforms, including a mechanism for 

future enhancements if needed. VHHA and hospitals throughout 

Virginia consider that a sensible approach to COPN modernization. 

To start with, health care is NOT a free market. Decades of explicit 

and implicit government decisions and unfunded mandates have 

resulted in serious financial strain on hospitals and health systems; 

and state policy decisions have perpetuated an environment filled 

with market imbalances. Thirty years ago (in 1986), Congress passed 

a law requiring hospitals to treat people in the emergency room 

regardless of their ability to pay, resulting in hospitals providing 

substantial uncompensated care. It is difficult to think of another 

industry in this nation that government essentially orders to give 

away goods and services at free or discounted rates. That level of 

intervention is not a hallmark of a free market system. And hospitals 

are especially impacted by such edicts. Reimbursement to hospitals 

and physicians from the 50-year-old Medicaid and Medicare pro-

grams continue to fall far short of the actual cost of care. Some 

states have put in place programs to properly fund adequate pay-

ments to Medicaid providers and offset the costs of providing great-

er amounts of care to the indigent. Unfortunately, Virginia has not 

taken such responsive action. There is NOT a level playing field in 

health care and the surface is slanted against hospitals and health 

systems.  

Rather than competition, what COPN deregulation would actually 

yield is a weakened health care system for all. Hospitals provide a 

range of services – some generate positive revenue, many lose 

money – because there is a public need for each of those services 



and fulfilling that need is part of hospitals’ community-focused mis-

sion. COPN plays a key role in ensuring an appropriate distribution 

of services across the Commonwealth, and prevents unnecessary 

over-expansion the market can’t support. 

COPN does not in any way limit patients’ access to primary health 

care services. And Virginia already enjoys relatively low health care 

costs, even when compared to states without COPN. Indeed, the 

Commonwealth has lower per capita health care expenses and 

costs than a majority of non-COPN states (10 of 16 such states, or 

63 percent). Clearly, eliminated COPN does not guarantee better 

patient outcomes or lower costs. Virginia’s hospitals are already 

highly rated on patient safety and quality metrics and our per capita 

health care costs are low. What deregulation likely would do is re-

duce hospital access, if the experience in the last state to repeal is 

an indication. A 2007 report from the Pennsylvania Health Care Cost 

Containment Council found 

that the number of general 

acute care hospitals fell 

from 206 to 177 over 10 

years after CON repeal 

(1996-2005), a rate of de-

cline more than twice the 

comparable national aver-

age.  

The free market appropri-

ately responds to opportu-

nities that will produce 

profit. This is an essential 

feature of how a free mar-

ket economy works. But 

when applied to health care, there is no free market incentive to 

provide unprofitable, but essential health care services like trauma 

care, burn care, obstetrics, psychiatric care, or skilled nursing ser-

vices because those services typically aren’t money makers. With-

out COPN, there would be no incentive for new market entrants to 

provide access to care for the low-income uninsured with no ability 

to pay for care. Likewise, incentive would be lacking to serve Medi-

caid patients whose costs are only reimbursed by the state at a frac-

tion of the expenses that hospitals and physicians incur to treat 

them. There would be an incentive to establish services in more 

affluent communities with higher concentrations of better paying, 

commercially insured patients.  Meanwhile, low-income rural and 

underserved urban areas are left behind.   

Despite these financial realities, hospitals in communities across the 

Commonwealth have as part of their missions providing services the 

public needs even though they may not be profitable. Resultantly, 

they would face financial instability if deregulation were to occur. 

That outcome would threaten all Virginians’ access to health care, 

and the state’s economy as well. Local Virginia hospitals are major 

economic engines and employers (115,000 direct jobs, $36 billion in 

economic activity, and billions more in spending with local business-

es) whose positive impact would be imperiled by deregulation. 

If health care facilities and services clustered around more popu-

lous, wealthy communities as a result of deregulation, it stands to 

reason that less affluent, smaller, rural communities and inner cities 

would face new barriers to health care access as resources are dis-

tributed to other areas of the state. Those communities could also 

expect to struggle even more than they already do with attracting 

and retaining a well-trained and technically competent workforce of 

physicians, nurses, and other support staff. Recruiting clinicians is 

tied to a certain volume of procedures in a market necessary for 

proficient, quality, and cost-efficient care. In the absence of COPN, 

the skilled workforce could be diluted, posing risks to patients. Vir-

ginia already faces an imbalanced distribution of physicians and 

other advanced practice 

clinicians, with serious 

shortages in some rural 

areas where patient popu-

lations tend to be older 

and have more medical 

challenges. Since Virginia 

lacks a sustained policy for 

fully funding undergradu-

ate medical education and 

ensuring adequate re-

sources to support gradu-

ate medical education, the 

COPN law, including provi-

sions that take into con-

sideration the effects on academic medical centers, plays an im-

portant role in addressing the workforce shortage. Private teaching 

hospitals, which have ongoing relationships with the academic med-

ical centers, serve as training sites for medical education and are 

also supported by COPN.  

Virginia’s local hospitals continue to provide exemplary care under 

challenging circumstances. Even as local Virginia hospitals (at great 

cost) continue to fulfill their community service mission by treating 

those who need care, including those who can’t pay, the result of 

government decisions and mandates has led to intensifying financial 

pressure on providers. Since 2002, the inpatient reimbursement 

rate to Virginia hospitals has declined from 79 cents on the dollar to 

66 cents. The comparable Medicare rate is 89 cents on the dollar. 

From 2008-2014, Virginia hospitals experienced a $5.8 billion 

shortfall due to Medicare ($3.8 billion) and Medicaid ($2 billion) 

reimbursement inadequacy. Overall, financial assistance (which 

includes free and discounted charity care) provided by Virginia hos-

pitals from 2008-2014 rose a whopping 46 percent. One contrib-

uting factor to that trend is this reality: the majority of Virginia hos-

pital inpatients receive free or discounted care (60 percent of pa-
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tients at urban hospitals and 74 percent of patients at rural hospi-

tals). More financial pressure on Virginia hospitals comes from fed-

eral funding cuts from the Affordable Care Act, sequestration, and 

other actions that will approach $1 billion annually by 2021. Prior to 

those cuts, many local Virginia hospitals have suffered with annual 

negative operating margins in recent years. This problem is especial-

ly pronounced among rural hospitals. It is likely that looming, deep 

federal cuts will only exacerbate the current situation. Eliminating 

COPN in this climate would make an already difficult environment 

that much worse. 

Established in Virginia in 1973, COPN serves to control costs and 

promote health care access. The concept was codified in federal law 

in 1974, and then repealed in 1987. However, 36 states and the 

District of Columbia maintain COPN-like laws due to their effective-

ness. Over time, COPN in Virginia has served as a surrogate for oth-

er policy decisions.  Having COPN in place has allowed the state to 

control its costs for the Medicaid program, indigent care, and medi-

cal education, with those costs being borne by hospitals in the pri-

vate sector.  In the current environment, having this system in place 

is more important than ever. From 2008-2014, hospitals provided 

$3.8 billion in charity care. Charity care conditions attached to COPN 

certificates are a mechanism by which the state addresses the bur-

den of charity care largely borne by hospitals. By approving COPN 

for applicants that agree to provide a modest level of charity care, 

the state and citizens are assured that regulated services will be 

available to the indigent and uninsured. This is a critical component 

of ensuring an adequate health care safety net exists to meet the 

health care needs of low-income uninsured individuals. By tying 

project approval to provision of charity care, the state is assured 

that there are providers located within a geographic area that will 

provide needed services to indigent patients. And the system is 

functioning as intended: COPN conditions yielded $1.34 billion for 

Virginia charity care in 2013. An additional $34.8 million in direct 

cash contributions to safety net providers (free clinics) was reported 

in lieu of direct care to meet charity care conditions. These condi-

tions ensure that all providers of regulated services do their share to 

care for the indigent – hospitals tend to carry a large portion of this 

load. Without those conditions, the state would lose control over a 

large portion of the health care safety net and that would have to 

be made up through other means. 

Aside from not being a free market, people consume health care 

differently than they do other services. Obtaining medical treatment 

today is driven by patient needs, physician decisions about the type 

of services needed, and health insurance plan provider networks 

and benefit structures. A health care system focused on controlling 

patient costs should be rightly oriented toward value-based efficien-

cy and positive patient outcomes, not creating incentives to dupli-

cate costly equipment and facilities, which will inevitably result in 

pressure to provide unnecessary or even harmful services in order 

to cover additional fixed costs.  

At the turn of the century, the Virginia General Assembly directed 

the Joint Commission on Health Care (JCHC) to develop a plan for 

phasing out the COPN program while also addressing quality over-

sight, access, medical education, and state health financing issues. 

After comprehensive study, a VHHA-supported plan for responsible 

deregulation was developed and submitted to the 2001 General 

Assembly. The JCHC plan for responsible deregulation sought to 

eliminate COPN regulation for a number of facilities and service 

types in phases over three years.  The plan retained COPN regula-

tion for nursing homes, hospital beds, and mental health and sub-

stance abuse services.  Each phase was accompanied by corre-

sponding measures to make access improvements for low-income 

uninsured, Medicaid payment improvements, and funding for medi-

cal education. Ultimately, the plan and accompanying financial sup-

port was not implemented due to state fiscal constraints. The fact 

that the 2001 plan included offsetting financial support for health 

care is an acknowledgement of the importance of health care and 

the amount of financial assistance an uncompensated care borne by 

providers such as hospitals. Likewise, the fact that some current 

deregulation proponents have proffered exceptions for rural provid-

ers seemingly is an acknowledgement that repeal or deregulation 

would cause harm to the Commonwealth’s overall health care sys-

tem, and to vulnerable communities.  

Having a strong, stable health care network is vital to serve the pub-

lic need and support our economy. It is also critical to reliable health 

care access. No one expects to need a hospital. But in an unex-

pected moment of medical need or crisis, hospitals are the place 

people turn to for care. When they do, they expect that hospitals 

will have highly trained staff; modern facilities; and state-of-the-art 

equipment and technology necessary to care for them or their loved 

one. For years, COPN has served its purpose in supporting access to 

all who need treatment. Our health care system may be imperfect, 

but it provides access thanks to mission-oriented hospitals and the 

COPN system that acts as an important safeguard for providers and 

the public. Rather than doing no harm, COPN repeal or deregulation 

threatens to cause serious harm. As in the past, VHHA and hospitals 

across the Commonwealth support sensible COPN reforms that 

would take immediate steps to implement needed reforms and 

establish a mechanism for future enhancements as necessary. That 

is the proper course for health care in the Commonwealth. 
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HosPAC is VHHA’s political action committee. The mission of HosPAC is to provide or-

ganized and effective political action, and to support state candidates who will work 

to improve quality health care through policies supported by Virginia’s hospital and 

health systems. As elected officials in Virginia and Washington make critical decisions 

affecting Virginia’s hospitals and health systems, HosPAC supports candidates for 

office whose actions show consideration for Virginia health care providers and the 

communities they serve. To learn more about HosPAC or to contribute, visit www.vhha.com/advocacy.  

VoterVOICE is an important tool which streamlines the process of connecting constituents to their legis-

lators when the need arises for real-time citizen advocacy. Through that system, VHHA government 

affairs staff can directly communicate with hospital employees and supporters. VoterVOICE subscribers 

receive e-mail notice on important issues affecting hospitals, health systems, and providers. Transmitting 

information that way enables recipients to take prompt action when necessary simply by forwarding the 

e-mails to local legislators. VoterVOICE removes guesswork from the process for senders. The entire pro-

cess takes mere seconds for message recipients. Yet hearing from citizens through VoterVOICE has tre-

mendous impact on legislators. Steady constituent feedback on an issue is meaningful to them. It lets leg-

islators know constituents are paying attention to how they vote. People who previously registered for 

VHHA’s VoterVOICE system are encouraged to log in and check that their contact information is up-to-

date. Sign up is simple and does not obligate subscribers to take further action — sending e-mails to legis-

lators is voluntary. Visit https://votervoice.net/VHHA/Home to sign up. Robust VoterVOICE participating 

helps educate legislators on the issues important to Virginia hospitals and health systems, and help VHHA 

achieve policy outcomes that benefit providers, patients, and the Commonwealth.  
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