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Virginia Law Revised to Enhance Health Care Decision-Making Rights 
 
Nathan A. Kottkamp, McGuireWoods LLP; Stephen D. Rosenthal, Troutman Sanders LLP;  
Susan C. Ward, Vice President and General Counsel, Virginia Hospital & Healthcare Association 
 
(This article was first published in VHHA’s publication Review to explain legislative changes 
enacted by the General Assembly in 2009.  It is updated here to explain additional changes 
enacted in 2010.) 
 
For nearly two decades, all adults in Virginia have had the right to make their health care 
wishes known in documents called advance directives, in which they explain the health care 
they do or do not want in case they later cannot make their own health care decisions. 
These documents have taken two key forms: 
 

• The designation of an agent to make health care decisions for you if you cannot 
speak for yourself. 

 
• Written instructions – in what is often called a “living will” – about life-prolonging 

procedures if you have a terminal condition.  “Life-prolonging procedures” are those 
that will not cure the condition and only prolong the dying process. 

 
On July 1, 2009, Virginia’s law changed to expand the types of decisions an individual can 
make with an advance directive. The changes also address the following: assessment of 
decision-making capacity; authority of health care agents; situations where a patient who 
lacks decision-making capacity protests care recommendations; revocation of documents 
expressing care decisions; and protection of decision-makers and providers who act in good 
faith to carry out patient directions. 
 
In 2010, the General Assembly clarified 2009 changes and also authorized additional 
decision-making option, discussed in more detail below. 
 
The 2009 and 2010 revisions were recommended by the Supreme Court of Virginia’s 
Commission on Mental Health Law Reform to create additional legal authority for individuals 
to give instructions about their health care, especially if they anticipate losing their decision-
making capacity due to dementia or other mental health conditions and wish to give 
advance instructions about their future health care, including mental health care. 
 
New Decision-Making Rights and Options 
Under the expanded law, an individual can give instructions in his advance directive about 
all forms of health care (not just end-of-life care as was previously the case) even if he has 
not named an agent to make decisions for him when he cannot make them for himself. This 
means that, with an advance directive, a person can now express his choices about mental 
health care, health care facility admission, maintenance treatments such as dialysis and 
insulin treatment or any other health care. (§§ 54.1-2983 and 54.1-2984) 
 
While the Commission initially considered developing a separate “psychiatric advance 
directive,” it concluded that incorporation of opportunities for mental health-related 
decision-making into the general advance directive was preferable because a separate 
document would not enhance individual choice and in practice may promote discrimination 
and inequality in planning for future health care. 
 
The revised law permits an individual in his advance directive to give his agent the power to 
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authorize his admission to a facility for treatment for mental illness for no more than 10 
calendar days if a physician on the staff of or designated by the proposed admitting facility 
examines the individual and states in writing that he has a mental illness, is incapable of 
making an informed decision about admission and is in need of treatment in the facility; and 
the proposed admitting facility is willing to admit the individual. (§37.2-805.1; §54.1-2984) 
(The law also authorizes guardians to make such admission decisions for incapacitated 
persons under the same circumstances.) Once an individual is admitted under these new 
provisions, appropriate treatment may be administered as in any other admission, within 
the constraints of human rights regulations and other laws. An individual admitted under 
these provisions must be discharged no later than 10 days after admission unless, within 
that period, his continued admission is authorized under other provisions of law.  
 
In the interest of both public and patient safety, the revised law makes it clear that an 
advance directive cannot override laws that authorize immediate custody and emergency 
treatment of individuals who may be at risk of harming themselves or others or judicial 
orders that authorize certain aspects of mental health care and treatment. (§54.1-2983.3) 
 
It always has been the case under Virginia’s health care decision-making statutes that 
advance directives take effect only when a patient is determined to be incapable of making 
informed decisions as determined by his own physician and a second physician who has 
previously examined the patient. The law now specifically requires that the second physician 
be one who is not involved in the patient’s care, unless such independent physician is not 
reasonably available. However, 2010 legislation eliminates the requirement for a second 
physician’s review of the capacity of a patient who is unconscious or experiencing a 
profound impairment of consciousness due to trauma, stroke or other acute physiological 
condition.  Also, to ensure that the decisions of those patients who regain their ability to 
make informed decisions are honored, the revised law provides that a determination of a 
patient’s regained capacity for decision-making requires only one physician to document the 
finding, in writing. (§54.1-2983.2) 
 
Generally, Virginia’s law does not authorize any treatment under an advance directive that 
the patient’s provider and decision-maker know the patient does not want. However, in 
recognition of the fact that a patient’s disordered condition may cause him to say things he 
either does not mean or that are inconsistent with his previous statements, the expanded 
law creates two limited exceptions to this policy. The exceptions, described below, allow the 
patient’s previously expressed wishes to be carried out in the event the patient protests 
them after having been determined to be incapable of making an informed decision. Both of 
these exceptions contain several safeguards to protect the patient. (§54.1-2986.2) 
 
The first exception allows an individual to make certain choices in his advance directive 
that are binding, even if he objects to those choices later during a time that he has lost his 
capacity to make decisions for himself. This provides an opportunity for an individual with 
recurring mental illness or dementia – or any other condition that intermittently affects his 
awareness, judgment or ability to understand his circumstances – to direct that he wants 
his advance directive followed even if he later, while incapacitated, objects to the 
instructions in his advance directive. For an individual to make directions expressed in the 
advance directive binding over his later objection, his physician must sign those particular 
instructions in the advance directive, verifying that the individual understands this decision. 
Even then, the treatment must be medically appropriate and cannot involve withholding or 
withdrawing life-prolonging procedures.  If these requirements are met, the agent the 
individual has named in his advance directive (but no other decision-maker) may authorize 
the recommended treatment over the individual’s protest.   
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A second exception prevents decision-making stalemates more broadly, addressing 
situations in which the patient has no advance directive, or he has not given his 
health care provider any specific instructions in his advance directive about what 
to do if he later protests recommended treatment

 
As under previous law, an individual can revoke his advance directive in writing, orally, by 
destroying the document or by directing someone else to destroy it in his presence. The 
revised law makes it clear, however, that only intentional purposeful actions will revoke an 
advance directive. For example, if an angry patient tears up his advance directive and does 
not understand the nature and consequences of his actions, the physical destruction of the 
advance directive is not a revocation. The directions stated in the advance directive would 
continue to apply unless it is clear that the patient is capable of understanding the 
significance of his actions as constituting a revocation of the document. (§54.1-2985) 

. Before the 2009 revisions, there 
was no specific process to address situations in which a patient who is incapable of making 
informed decisions protests a physician’s treatment recommendation made during the 
patient’s incapacity, even if the treatment recommendation is consistent with the patient’s 
previously stated wishes or the recognized best interest of the patient as determined by his 
health care agent or other authorized decision-maker. Experience has shown the need for a 
change in the law because providers have been reluctant to proceed in these situations 
without a court order, which delays care, may not result in the patient receiving the care he 
originally requested and adds considerable costs. Thus, the revised law allows the patient’s 
agent named in his advance directive, or an authorized decision-maker if he has no advance 
directive, to authorize the recommended treatment even when the incapacitated patient 
protests it. The treatment recommendation must be one that does not involve withholding 
or withdrawing life-prolonging procedures, and the treatment must be found to be ethically 
acceptable by either a facility’s patient care consulting committee or two physicians who are 
not involved with the patient’s care. (The statute describes the duties and membership of a 
“patient care consulting committee,” which may be a subcommittee of a standing ethics 
committee.)  The effect of these changes is to allow decision-making by someone who 
knows the patient personally, while providing safeguards appropriately limiting the decision-
maker’s authority in light of the patient’s protest. 
 
Regardless of these two exceptions, if a patient without decision-making capacity protests 
the general authority of his agent or other decision-maker, then under most circumstances 
those decision-makers no longer will have authority to make decisions. Decisions in such 
event then must be made under other provisions of the advance directive or other laws, 
including seeking authority from a court.  An individual may avoid this by stating in his 
advance directive that he wants his named agent to retain his decision-making authority 
even if the individual later, when he has lost decision-making capacity, objects to his 
agent’s authority. 

 
The 2010 changes to the law also authorize treatment decisions for patients incapable of 
making informed decisions by a new category of decision-maker when the patient has no 
advance directive and where no guardian or family members exist or are willing and able to 
act as decision-makers.  Specifically, any adult who “has exhibited special care and concern” 
for an individual and is familiar with his basic beliefs, values and preferences may make 
health care decisions for that individual as long as (i) a patient care consulting committee or 
two independent physicians have determined that the decision-maker meets these criteria 
and (ii) the decisions do not involve withdrawing or withholding life-prolonging procedures. 
(§54.1-2986). 
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The revised law also clarifies the rules on the revocation of Durable Do Not Resuscitate 
(DDNR) Orders, which are issued by physicians to ensure that a patient’s desire to forego 
cardiopulmonary resuscitation is honored by emergency medical personnel and other 
licensed providers both within and outside a hospital,  nursing home, or continuing care 
retirement community. The change clarifies that only the individual who consented to the 
DDNR Order may revoke it; thus an authorized decision-maker cannot revoke a DDNR Order 
if it was issued based on the request and consent of the patient himself. With this change, a 
family member cannot demand resuscitation against a patient’s wishes when the patient 
suffers a heart attack, for example. The law now also clarifies that physicians cannot revoke 
DDNR Orders, but they may rescind them in accordance with accepted medical practice, as 
is the case with any physician order. (§54.1-2987.1) 
 
Virginia’s health care decision-making law always has protected providers and decision-
makers from liability if they follow the law in good faith by seeking patient consent as they 
carry out treatment decisions. However, the revised law has filled gaps that have existed in 
that protection to provide assurance uniformly to providers and decision-makers who are 
acting in good faith, including members of a patient care consulting committee. (§54.1-
2988) 
 
Any individual who has an advance directive may want to create a new document to take 
advantage of these new decision-making opportunities.  However, if he chooses not to do 
so, his legally valid advance directive created under any previous law continues to be valid. 
For individuals creating new advance directives, it is helpful to know that advance directives 
in Virginia need not be on a specific form, written by an attorney or notarized. They simply 
must be signed by the individual and two adult witnesses. Nevertheless, to assist all 
Virginians in creating an advance directive, a free form, based on the model suggested 
under Virginia’s law (§54.1-2984), is available at on the VHHA website at 
http://www.vhha.com and also at http://www.vsb.org/site/public/healthcare-decisions-day.  
A set of simplified forms developed in 2010 by legal experts and that also satisfy the 
requirements of Virginia law are available on both websites as well.  
 
Implementation Resources 
Ultimately, advance directives serve as a powerful tool to accomplish many important health 
care goals. They serve as a way to ensure that a patient’s wishes are honored; they provide 
guidance and relieve the burden on family members who might otherwise be left to guess 
about a patient’s health care wishes; and they serve as an opportunity to provide improved 
care to patients because health care providers are better informed about patients’ wishes. 
Unfortunately, for several reasons, including a very common reluctance to talk about our 
own mortality as well as confusion about the legal requirements and ways to obtain these 
documents, it is estimated that no more than one-third of all Americans have empowered 
themselves through advance directives. In an effort to demystify this topic and the process 
for creating advance directives, free resources are available at 
http://www.vsb.org/site/public/healthcare-decisions-day. 
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